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Thursday, February 20 2014                                                                                    WRM# 14-07  

The WRMarketplace is created exclusively for AALU Members by the AALU staff and 

Greenberg Traurig, one of the nation’s leading tax and wealth management law firms. The 

WRMarketplace provides deep insight into trends and events impacting the use of life insurance 

products, including key take-aways, for AALU members, clients and advisors. 
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TOPIC:  ERISA Plan Fiduciaries May Be Able to Rely on Advice of Counsel or Other 

Advisors in Discharging Fiduciary Duties.  

MARKET TREND:  Given the complexity of the rules governing ERISA-covered plans, plan 

fiduciaries will need advice from experienced advisors in both the establishment and on-going 

administration of their plans to offer protection in the discharge of their fiduciary duties.  

SYNOPSIS:   In Clark v. Feder Semo and Bard, P.C., a plan fiduciary needed to assign plan 

participants into one of two categories in order to calculate final distributions from a terminated 

retirement plan.  The plaintiff alleged that the plan fiduciary assigned her to the wrong category 

and that, in relying on the advice of legal counsel regarding this assignment, the plan fiduciaries 

breached their fiduciary duties to the plan and its participants.  The court concluded that, based 

on the outside counsel’s familiarity with the plan and the diligence applied in formulating his 

advice, the plan fiduciaries were entitled to rely on the counsel’s advice without failing to 

discharge their fiduciary duties to the plan and its participants.  

TAKE AWAYS:  Nothing in the Clark opinion or the relevant provisions of ERISA limit the 

applicability of this decision solely to the advice of legal counsel.  Accordingly, guidance 

provided by a lawyer or other professional advisor familiar with ERISA and the relevant plan 

may offer protection to the plan fiduciary against a claim of breach of fiduciary duty, if that 

guidance would appear reliable to a prudent plan fiduciary.  Advisors to fiduciaries and third-

party administrators of ERISA plans can provide additional value to their clients by maximizing 

the reliability of their guidance for plan fiduciaries.   At a minimum, plan advisors should: (1) 

ensure their familiarity with ERISA requirements and the governing documents of the relevant 

ERISA-covered plan, (2) review the documents and all relevant facts before providing guidance, 

and (3) document the steps they took to derive their advice and the relevant facts underlying their 

conclusions. 

MAJOR REFERENCES:  Clark v. Feder Semo and Bard, P.C., No. 12-7092 (D.C. Cir. 

January 7, 2014). 

http://3046e518b848d4f31d47-d852a7900afdde3ecd88c7f58ca0921a.r78.cf1.rackcdn.com/Clark%20case.pdf
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BACKGROUND 

In Clark v. Feder Semo and Bard, P.C., an employer terminated its retirement plan and began 

calculating final distributions to the plan participants.  To calculate the amount payable to a 

participant, the employer had to determine whether that participant’s plan benefit was based on 

an annual employer contribution to the plan equal to either (1) 10% of the participant’s salary 

(“10% group”) or (2) 20% of the participant’s salary.  The plaintiff in this case had her benefit 

determined as part of the 10% group.   

The plaintiff objected to this classification but, based on the written advice of the plan’s lawyer 

(the “legal memo”), the plan fiduciaries denied her claim. The plaintiff then sued, alleging, in 

part, that the plan fiduciaries reliance on the legal memo was a breach of fiduciary duty.  She 

asserted that the legal memo was based on a mistake of fact that the fiduciaries would have 

discovered if they had conducted their own independent investigation.
1
   

OPINION – FIDUCIARY MAY BE ABLE TO RELY ON COUNSEL’S ADVICE 

Agreeing with the district court’s decision, the appellate court rejected the plaintiff’s argument 

and ruled that relying on the advice of counsel was justified under the circumstances.  As the 

district court did not cite any authority for its conclusion, the appellate court wrote its opinion “to 

clarify when ERISA permits plan fiduciaries to act in reliance on the advice of counsel.” 

Legal Standard.  The court first looked to ERISA § 404(a)(1)(B), which sets forth the 

standard of care that a plan fiduciary must adopt in carrying out its duties.  Specifically, that 

provision requires a plan fiduciary to act “with the care, skill, prudence and diligence under the 

circumstances then prevailing that a prudent man acting in a like capacity and familiar with such 

matters would use.”  The court explained that this provision, as interpreted by the United States 

Supreme Court, did not explicitly enumerate all the powers and duties of fiduciaries but, instead, 

incorporated the common law of trusts to define the general scope of their authority and 

responsibility.   

The appellate court further elaborated on this concept by citing various fundamental 

principles of trust law relative to the issue at hand.  Specifically, the court noted that: 

A fiduciary may rely on the advice of counsel when reasonably justified under the 

circumstances.  The propriety of that reliance must be judged based on the 

circumstances at the time of the challenged decision.  The fundamental question is 

always whether a prudent trustee in those particular circumstances would have 

acted in reliance on counsel’s advice.  Of course, reliance would be improper if 

there were significant reasons to doubt the course counsel suggested. 

 The court also observed that, in taking the articulated approach, it was joining four other 

Circuits in applying the fiduciary standard set forth in ERISA § 404(a)(1)(B) to allow plan 

fiduciaries to rely on counsel’s advice. 

 Practical Application.  Moving from the theoretical to the practical, the court found 

ample evidence to support the district court’s conclusion that no fiduciary breach was committed 

by relying on the legal memo.  Specifically, the court noted that: 
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 Before advising the plan fiduciaries, counsel reviewed what he believed were the relevant 

plan documents; 

 

 Based on his review, he presented the plan fiduciaries with a cogent legal memo 

supporting his conclusion that the plaintiff was assigned to the proper group; 

 

 The plan fiduciaries had no reason to know or even suspect the mistake in the legal 

memo;  

 

 The lawyer had been counsel to the plan for more than a decade, and there was no reason 

to think he was unfamiliar with the plan’s details;  

 

 Counsel’s recommendation appeared to be based on a reasonable investigation, was 

accompanied by supporting documentation, and was consistent with the plan fiduciaries’ 

understanding about the way in which the plan’s groups were structured; and 

 

 Nothing about the legal memo would have suggested to the plan fiduciaries the need for a 

further investigation. 

In light of the foregoing analysis and observations concerning the relevant facts, the court 

concluded that the plan fiduciaries were entitled to rely on the advice of counsel without failing 

to properly discharge their fiduciary duty of prudence with respect to the plan and its 

participants. 

TAKE-AWAYS 

 Nothing in the Clark opinion or the relevant provisions of ERISA limit the applicability of 

this opinion solely to the advice of legal counsel.   

 Accordingly, guidance provided by a lawyer or other professional advisor familiar with 

ERISA and the relevant plan may offer protection to the plan fiduciary against a claim of 

breach of fiduciary duty, if that guidance would appear reliable to a prudent plan fiduciary.   

 Advisors to fiduciaries and third-party administrators of ERISA plans can provide additional 

value to their clients by maximizing the reliability of their guidance for plan fiduciaries.   

 At a minimum, plan advisors should: (1) ensure their familiarity with ERISA requirements 

and the governing documents of the relevant ERISA-covered plan, (2) review the documents 

and all relevant facts before providing guidance, and (3) document the steps they took to 

derive their advice and the relevant facts underlying their conclusions. 
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DISCLAIMER  

 

In order to comply with requirements imposed by the IRS which may apply to the 

Washington Report as distributed or as re-circulated by our members, please be advised of 

the following:  

 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 

CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY  

THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  

 

In the event that this Washington Report is also considered to be a “marketed opinion” 

within the meaning of the IRS guidance, then, as required by the IRS,  please be further 

advised of the following:  

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR  

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE   

WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 

SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 

Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 

technical and marketplace knowledge for AALU members—the nation’s most advanced life 

insurance professionals.  
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NOTES 

                                                 
1
  Interestingly, though not analyzed in the opinion, the Court of Appeals’ description in the opinion appears 

to indicate that the mistake contained in the legal memo had no bearing on the calculation of the benefit due to the 

plaintiff. 


